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DETAILED ACTION 

Claim Rejections - 35 USC §103 

1 . The text of those sections of Title 35, U.S. Code not included in this action can be found in a prior 
Office action. 

2. Claims 1-2, 4-6, and 11-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Miharu et al. (WO 96/18681) in view of Ninomiya et al. (US 6,184,288) and Saxton (US 5,032,632). 

3. Regarding claims 1-2 : 

4. Miharu et al. (hereafter Miharu) disclose a thermoplastic resin composition comprising EVOH, an 
ionomer, and a polyamide (p3 In 2-8). The amount of polyamide ranges from 2 to 50 parts by weight 
relative to 100 parts by weight of EVOH. The thermoplastic can be used in a laminate with other layers 
including layers of polyamide and polyolefin (p9 In 30-p10 In 25). Example film thicknesses include a 50 
urn (p1 1 In 33). Furthermore, the presently claimed thicknesses are merely dependent on the intended 
use for the film, and were well within the skill level of the ordinary artisan. 

5. Miharu is silent with regard to a ratio of alkaline metal salt to alkaline earth metal salt, and a 
phosphorous compound. 

6. Ninomiya et al. (hereafter Ninomiya) disclose ethylene-vinyl alcohol (EVOH) pellets and films 
made from said pellets (col 1 In 7-12). The EVOH pellets exhibit improved moldability and provide 
moldings with good appearance and quality and good stretchability (col 2 In 1-6). Ninomiya saponifies 
ethylene-vinyl acetate to create the EVOH (col 2 In 57-63). The pellets contain a boron compound (c1), 
an alkaline metal acetate (c3), an alkaline earth metal acetate (c4), and a phosphoric acid compound (c5) 
(col 2 In 17-23). Ninomiya teaches the use of antioxidant compounds in the pellets (col 7 In 24). 

7. At the time of the invention, it would have been obvious to one of ordinary skill in the art to use 
the EVOH pellets as taught by Ninomiya in the thermoplastic composition taught by Miharu to provide 
good moldability and stretchability, as well as resultant molding having a good appearance. 

8. Both Miharu and Ninomiya are silent with regard to a hindered phenol antioxidant. 
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9. Such antioxidants were well-known in the art at the time of the invention. For example, Saxton 
teaches an EVOH polymer having metal salts and a hindered phenolic antioxidant (col 2 In 61-65, col 3 In 
1-2). 

10. At the time of the invention, it would have been obvious to one of ordinary skill in the art to use a 
hindered phenolic antioxidant in the composition taught by the combination of Miharu in view of Ninomiya 
to improve the composition's resistance to oxidation. 

1 1 . Regarding the metal salts, Ninomiya mentions sodium acetate as an alkali metal salt (col 5 In 5- 
9). The pellet contains 0.0001 to 0.1 part by weight of alkali salt (c3) and 0.0001 to 0.1 part by weight of 
alkaline earth metal salt (c4). As such, the amounts used result in a range of ratios that overlap with 
Applicant's range. 

12. Ninomiya reports the weight of phosphoric acid compound (c5) in terms of weight, and not parts- 
per-million as Applicant describes. The examiner takes the position that Ninomiya's disclosure of 0.0005 
to 0.1 parts by weight of phosphoric acid (col 4 In 33) overlaps with the range claimed by Applicant 
because Ninomiya's range is so broad. Furthermore, the range disclosed by Applicant would have been 
made obvious to one of ordinary skill in the art through routine experimentation. 

13. Ninomiya is silent with regard to the hindered phenol antioxidant content as claimed by Applicant. 
Saxton reports the weight of the hindered phenol antioxidant in terms of weight, and not parts-per-million 
as Applicant describes. The examiner takes the position that Saxton's disclosure of 0.05 to 0.5 weight 
percent (col 3 In 1-2) overlaps with the range claimed by Applicant. Furthermore, the range disclosed by 
Applicant would have been made obvious to one of ordinary skill in the art through routine 
experimentation. 

14. With respect to the overlapping ranges discussed in paragraphs 32-34, as set forth in MPEP 
2144.05, in the case where the claimed range "overlap or lie inside ranges disclosed by the prior art", a 
prima facie case of obviousness exists, In re Wertheim, 541 F.2d 257, 191 USPQ 90 (CCPA 1976); In re 
Woodruff, 919 F.2d 1575, 16 USPQ2d 1934 (Fed. Cir. 1990). 

15. Regarding claims 4 and 1 1 : 

16. As mentioned, Ninomiya's EVOH contains a boron compound (c1). 
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17. Regarding claims 5-6, 12-16 : 

18. Polyolefin and polyamide layers provide properties to laminates well-known in the art. For 
example, polyolefin layers are moisture barriers, and polyamide layers are oxygen barriers. Therefore at 
the time of the invention, one of ordinary skill would arrive at a structure wherein the polyolefin layer is the 
innermost layer, and the polyamide layer is the outermost layer in the laminate through routine 
experimentation depending on the end use. For example, in food packaging, a moisture barrier may be 
needed for a product, and therefore be located on the innermost layer next to said product, while an 
oxygen barrier is needed to keep the product from spoiling, and is located on the outer portion of the 
package. 



19. Claims 3 and 7-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over Miharu et al. 
(WO 96/18681) in view of Ninomiya et al. (US 6,184,288) and Saxton (US 5,032,632) as applied to claims 
1-2, 4-6, and 11-16 above, and further in view of Tachibana et al. (US 6,169,161). 

20. Miharu in view of Ninomiya and Saxton is previously explained. Each reference is silent with 
respect to an end-capped polyamide. 

21 . The method of end-capping a polyamide was well-known in the art at the time of the invention. 
End-capping changes the terminal groups, as evidenced by Tachibana et al. (col 7 In 31-41). The terminal 
group concentrations affect the overall properties of the polyamide polymer (col 8 In 14-40). 

22. Therefore at the time of the invention, it would have been obvious to one of ordinary skill in the art 
to use an end-capped polyamide depending on desired properties, in the combined invention of Miharu in 
view of Ninomiya and Saxton. 
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Response to Arguments 

23. Applicant's arguments filed 29 July 2008 have been fully considered but they are not persuasive. 

24. Applicant submits Ninomiya's "description is not the mixture of EVOH and polyamides but the 
copolymer of them" (p9). The examiner withdraws the rejection under 35 U.S.C. 103(a) over Ninomiya in 
view of Saxton because the references are silent with regard to the amount of polyamide used as 
presently claimed. The examiner notes the present claims do not recite "a mixture", but only require 
EVOH and polyamide. The examiner further provides Miharu, which describes a mixture of EVOH and 
polyamide, as discussed in the rejections above. 

25. Applicant states "there is not described in [Ninomiya] that the layer contains a hindered phenol 
antioxidant as disclosed and claimed by Applicant" (p9). The examiner provides Saxton as an exemplary 
reference to show that such antioxidants were well-known in the art at the time of the invention. 
Therefore, Miharu in view of Ninomiya and Saxton provides an EVOH composition having a hindered 
phenol antioxidant to improve the oxidation resistance of the composition. 

26. Applicant argues Saxton "does not describe using a sodium salt and a divalent metal salt together 
or contain a phosphorous compound as disclosed and claimed by Applicant" (p9). However, note that 
while Saxton does not disclose all the features of the present claimed invention, Saxton is used as 
teaching reference, and therefore, it is not necessary for this secondary reference to contain all the 
features of the presently claimed invention, In re Nievelt, 482 F.2d 965, 179 USPQ 224, 226 (CCPA 
1973), In re Keller 624 F.2d 413, 208 USPQ 871, 881 (CCPA 1981). Rather this reference teaches a 
certain concept, namely, well-known hindered phenol antioxidants used with EVOH compositions, and in 
combination with the primary reference, discloses the presently claimed invention. 

27. Similarly Applicant argues "there is no description in [Tachibana] about EVOH" as a material to 
blend with polyamide, and further "no description of the specified amount of the compound agent" (p9- 

1 0). However, note that while Tachibana do not disclose ajj the features of the present claimed invention, 
Tachibana is used as teaching reference, and therefore, it is not necessary for this secondary reference 
to contain all the features of the presently claimed invention, In re Nievelt, 482 F.2d 965, 179 USPQ 224, 
226 (CCPA 1973), In re Keller 624 F.2d 413, 208 USPQ 871, 881 (CCPA 1981). Rather this reference 
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teaches a certain concept, namely, end-capped polyamides, and in combination with the primary 
reference, discloses the presently claimed invention. 

Conclusion 

28. The prior art made of record and not relied upon is considered pertinent to applicant's disclosure. 
Degrassi 765 and Degrassi 715 both disclose multilayer films comprising an EVOH/polyamide blend. 

Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is reminded of 
the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing date 
of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory action 
is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to John Freeman whose telephone number is (571)270-3469. The examiner can normally be 
reached on Monday-Friday 7:30-5:00PM EST (First Friday off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Callie Shosho can be reached on (571)272-1123. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 

John Freeman 
Examiner 
Art Unit 1794 

/John Freeman/ 
Examiner, Art Unit 1794 



/Callie E. Shosho/ 

Supervisory Patent Examiner, Art Unit 1794 



